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BEFORE THE ARIZONA CORPOlZ$#Iw CqiVpQSSfjN 

,$Z CQRP C ~ ~ ~ ~ ~ ~ s s i o ~ ~  
CHAIRMAN ~~~~~~~~~T CONTROL 

COMMISSIONER 

COMMISSIONER 

WILLIAM A. MUNDELL 

JIM IRVIN 

MARC SPITZER 

IN THE MATTER OF THE JOINT APPLICATION 
OF SUN CITY WATER COMPANY AND SUN 
CITY WEST UTILITIES COMPANY FOR 
APPROVAL OF CENTRAL ARIZONA PROJECT 
WATER UTILIZATION PLAN AND FOR AN 
ACCOUNTING ORDER AUTHORIZING A 
GROUNDWATER SAVINGS FEE AND 
RECOVERY OF DEFERRED CENTRAL ARIZONA 
PROJECT EXPENSES. 

Docket Nos.: W-O1656A-98-0577 
S W-02334A-98-0577 

SUN CITY WATER COMPANY'S 
AND SUN CITY WEST 
UTILITIES COMPANY'S 
NOTICE OF FILING 

Sun City Water Company and Sun City West Utilities Company hereby file an 

original and ten copies of the Honorable Mark R. Santana's November 19,2001 minute entry in 

Sun City Taxpayers Association, Inc., et. al. v. Sun City Water Company. Inc., et. al., Maricopa 

Superior Court Cause No. CV2001-006415 granting Sun City Water Company's motion to 

dismiss and dismissing SCTA's complaint challenging the Water Exchange Agreement between 

Sun City Water Company and the Recreation Centers of Sun City. 

DATED this 7 day of January, 2002. 

GALLAGHER & KENNEDY. P.A. 

Arizona Corporation Commission 
DOCKETED 

JAN 0 7 2002 Todd C. Wiley 
2575 East Camelback Road 
Phoenix, Arizona 85016-9225 
Attorneys for Citizens Communications 

Company 



3ri inal and ten copies filed this 76&, day of January 2002, with: 

3)ocket Control 
4rizona Corporation 'Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Copy of the foregoing hand-delivered 
this day of January 2002 to: 

Dwight Nodes, Administrative Law Judge 
Hearing Division 
Arizona Corporation Commission 
$00 West Congress Street 
Tucson, Arizona 85701-1347 

Co ies of the foregoing mailedfaxed this 25 day of January 2002 to: 

Scott Wakefield 
RUCO 
Suite 1200 
2828 North Central Avenue 
Phoenix, Arizona 85004 

Janet Wagner 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Utilities Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Walter W. Meek 
Arizona Utility Investors Association 
Suite 2 10 
2 100 North Central Avenue 
Phoenix, Arizona 85004 
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William G. Beyer 
5632 West Alameda Road 
3lendale, Arizona 853 10 
4ttorneys for Recreation Centers of Sun City 
and Recreation Centers of Sun City West 

William Sullivan, Esq. 
Uartinez & Curtis 
2712 North 7th Street 
Phoenix, Arizona 85006-1090 
4ttorneys for Sun City Taxpayers Association 

Ray Jones 
General Manager 
Sun City Water Company 
Post Office Box 1687 
Sun City, Arizona 85372 

By: 

3099-00431985205 
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SUPERIOR COURT OF ARIZONA * * *  FILED * * *  
MARICOPA 

11/19/2001 

HONORABLE MARK R. SANTANA 

CV 2001-006415 

SUN CITY TAXPAYERS ASSOCIATION 
INC, et al. 

V. 

RECREATION CENTERS OF SUN CITY 
INC, et al. 

COUNTY 11/21/2001 

CLERK OF THE COURT 
FORM VOOOA 

D. Glab 
Deputy 

FILED: 

JEFFREY C ZIMMERMAN 

CHARLES I KELHOFFER 

MICHAEL M GRANT 

MINUTE ENTRY 

The court has considered the defendants' motions to dismiss, 
the response, the replies and the supplemental memorandum in 
support of defendant Recreation Center of Sun City Inc.'s motion 
to dismiss. 

Standing 

Before addressing the merits of the plaintiffs' claims, the 
initial issue of standing must be resolved. 

Sun City TaxDavers Association Inc. - In order to have 
standing, the Sun, City Taxpayers Association Inc. (Association) 
must allege an injury to itself or that its members' 
associational ties have been affected. Sun City TaxDavers' 
Association v. Citizens Utilitv ComDanv, 847 F.Supp.281, 284 (D. 
Conn. 1994). The Association has not urged either position and 
the pleadings do not suggest such injuries. 

Moreover, an association cannot assert representative 
standing on behalf of its members where the association seeks 
damages as opposed to requesting only declaratory or injunctive 
relief. Id. at 285. In this case, plaintiff Association is 
seeking consequential damages on behalf of its individual 
members. These damages allegedly result from anticipated 
increases in utility rates if the water pipeline is constructed. 
Such damages, if they exist, are individual to its members and 
cannot be asserted by the Association. Id. 
Docket Code 019 Page 1 
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Finally, the Association does not allege that it has an 
“interest” in the Agreement for Exchange of CAP Water in Sun City 
(‘the Agreement”). There is nothing in the record that would 
support the conclusion that it has such an interest. The 
plaintiff must demonstrate that a substantive right has been 
impacted: There must be an effect on his rights, status or legal 
relations. A.R.S. § 12-1832; Dail v. Citv of Phoenix, 128 Ariz. 
199, 624 P.2d 877 (App. 1980). No such impact has been 
demonstrated. 

The court concludes that the Association does not have 
standing to bring this lawsuit. 

Individual Plaintiffs - The individual plaintiffs also lack 
standing. The possibility that the plaintiffs may sustain a 
utility rate increase because of the signing of the Agreement 
does not create standing to bring a declaratory judgment action. 
See Morris v. Fleminq, 128 Ariz. 271, 273, 625 P.2d 334, 336 
(App. 1981). At present, the plaintiffs not sustained any 
damages from the Agreement. They have not been affected by the 
Agreement as required by A.R.S. § 12-1832. 

The individual plaintiffs do not have standing to bring a 
declaratory judgment action. 

A.R.S. § 10-3304 

The court finds that the Board of Directors for the 
defendant Recreation Center of Sun City Inc (RCSC) did pass a 
resolution approving and ratifying the Agreement. 

It is undisputed that the RCSC is a non-profit corporation. 

In order to challenge this non-profit corporate action, the 
individual plaintiffs must meet the provisions of A.R.S. § 10- 
3304, which requires that at least ten percent of the membership 
or fifty members of the corporation file the claim. 

At best, there are only fourteen plaintiffs in this 
litigation. Moreover, the plaintiffs have not established that 
they represent ten percent of the membership of the RCSC. 

Docket Code 019 Page 2 
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The court finds that the plaintiffs do not meet the 
requirements of A.R.S. § 10-3304. 

Transfer of Water Rights 

Plaintiffs argue that the execution of the Agreement 
resulted in the RCSC violating Article VIII, Section 7 of its 
articles of incorporation because Article VI1 prohibits the RCSC 
from "conveying "assets" in excess $50,000 without obtaining the 
approval of the membership. But the Agreement clearly sets forth 
that the Agreement does not transfer or in any way impair the 
vested water rights of RCSC. See Aareement, ¶9. Indeed, the 
Agreement could not contain such a transfer because Arizona law 
specifically prohibits such a transfer. A.R.S. § 45-1052(2). 
Rather, the Agreement is a water exchange contract authorized by 
A.R.S § 45-1001. A.R.S. 5 45-1006, which specifically provides 
that vested water rights are not affected by water exchange 
agreements, is implicitly incorporated into the Agreement. See 
Huskie v. Ames Brothers Motor and SuDDly Co. Inc., 167 Ariz. 383, 
389, 807 P.2d 1119, 1125 (App. 1990). 

The agreement reflects a water-for-water exchange which does 
not convey any rights other than the ability to use water when 
exchanged. While the Agreement does limit the ability of RCSC to 
pump groundwater for a given period of time, the Agreement merely 
substitutes the CAP water for RCSE's diminishing groundwater, at 
a twenty per cent savings. A relinquishment, conveyance or 
transfer of RCSC's groundwater rights does not occur. There is no 
adverse impact on RCSC's ability to provide water. CAP water 
becomes unavailable, RCSC can resume groundwater pumping 
immediately. Aareement, ¶9. An agreement to exchange water for 
water, while limiting the ability to pump groundwater during the 
agreement's existence, does not constitute a conveyance of water 
rights. 

Corporate Indebtedness 

In their response, the plaintiffs do not seriously contest 
the defendant RCSC I s argument that the Agreement does not create 
and indebtedness in violation of Article X of the RCSC articles 
of incorporation. The court finds that the transfer does not 
violate Article X since it is essentially the exchange of one 
indebtedness for another. Citrus Grower's DeveloDment 
Association Inc. v. Salt River Vallev Water Users' Association, 
34 Ariz 105, 125, 268 P. 773, 780 (1928). 
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IT IS ORDERED: 

The motions to dismiss 
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are granted. 
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